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You have been invited to be a member of the board of directors of a company.
Should you accept the offer? The answer depends on the purpose for which you
were invited and the contribution you wish to make.

Is the company a firm client? Most large law firms and their risk advisors
generally advise against becoming a director of a company that is a firm client.
The reasons have to do with the risks of undertaking client representation in a
dual capacity: both as a client’s director with fiduciary responsibilities and as a
client’s lawyer with a different, but often overlapping, set of fiduciary
responsibilities. This is the position taken by the legal world post-Enron, post-
World Com, post-Sarbanes-Oxley,* and post-SEC regulation of the practice of
law.

The Sarbanes-Oxley Act increased the personal liability of individual members of
the Board of Directors “as part of an overall push towards greater corporate
responsibility.” Article, “Board to Pieces,” Susan Kostal, ABA Journal, June
2005, p. 12; see also Article, “An lllinois Not-For-Profit Directors’ Compliance
Checklist,” William E. Westerbeke, Vol. 94, Sept. 2006, lllinois Bar Journal,
attached.
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“In addition, a board seat would mean a firm is conflicted out of
representing the company in the burgeoning cottage industry of internal
corporate investigations. In many cases, if a partner serves on a
corporate board, his or her law firm is precluded from doing work for the
company without notice to the shareholders.” Article, “Board to Pieces,”
Susan Kostal, ABA Journal (June 2006), p. 12. “And if the firm does no
business for [the for-profit entity], there’s no reason for the attorney to be a
director.” Kostal, supra.

Is the company a non-profit? Service on this type of board of directors is
encouraged by “Big Law” and other risk advisors to the legal industry, and
appears to pose fewer risks, although it is important to realize the risks that are
involved.

You are on the board because you are a lawyer, so act like a lawyer. Everyone
else is expecting you to. If the persons acting on behalf of the organization
reasonably believe that you are there to provide legal services to the
organization, an attorney-client relationship exists. See Article, “Attorneys
Serving on Nonprofit Boards of Directors Face Ethical Balancing Acts,” Melissa
Longamore, ABA Section of Litigation, Pro Bono & Public Interest, attached.

Make sure the entity has Directors’ and Officers’ liability coverage, and look into
the deductibles and limits for such coverage. Note that there may be exclusions
from the D&O policy for lawyer-directors, except when acting solely as a
corporate director. You should also check your own malpractice policy for
exceptions to coverage. See Appendix A, example of such an exclusion. “Itis
also important to note that D&O coverage will protect attorney board members
while acting as board members but not when rendering professional advice to the
nonprofit.” 1d.

Check the bylaws to determine if the entity has provisions to indemnify its
directors and officers from any liability. If not, introduce a resolution to that effect.
Check out the bylaws generally. If you're not familiar with them, you are doing a
disservice to the board and to yourself.

See Article, “An lllinois Not-For-Profit Directors’ Compliance Checklist,” William
E. Westerbeke, Vol. 94, Sept. 2006, lllinois Bar Journal, attached. The checklist
in this article will keep you busy for several hours.

Distinguish between your participation as a director and your participation as a
lawyer.

a. Clarify to all that when providing legal advice, the client is the charity, not
any individuals associated with it. See Proposed Resolution of Lawyer
Director and La. RPC 1.13, both attached.
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b. When giving legal advice to a board or discussing a situation with legal
ramifications, the minutes of the board should indicate that the board has
gone into Executive Session for that purpose, in order to preserve the
attorney-client privilege. See ABA Formal Opinion 98-410, attached.

C. Make it clear that all requests for legal advice from the lawyer director
should come from either the President or from a majority vote of the Board
of Directors. The lawyer director should always abstain from such a vote.

d. Abstain or recuse yourself from votes on issues that present a conflict of
interest to you as lawyer director, such as resolutions concerning
compensation to the lawyer director for legal advice given, or legal issues
arising from decisions that the lawyer director voted upon. See Memo re
Service of Board of Directors & Summary, attached.

Has the Board of Directors adopted a Conflicts of Interest Policy? See Article,
“An lllinois Not-For-Profit Directors’ Compliance Checklist,” William E.
Westerbeke, Vol. 94, Sept. 2006, lllinois Bar Journal, and Appendix A to IRS
Form 1023, a sample Conflict of Interest Policy, both attached. For a thoughtful
exploration of conflicts of interest that might be presented to lawyers on non-
profit boards, see Article, “Attorneys Serving on Nonprofit Boards of Directors
Face Ethical Balancing Acts,” Melissa Longamore, Newsletter of the ABA Section
of Litigation, Pro Bono & Public Interest, attached.

Be aware of the duties of a director of a non-profit corporation: the duty of care,
the duty of obedience, and the duty of loyalty. See Article, "Avoiding Liability as
a Nonprofit Director,” April 2005 CBA Record, Chicago Bar

Association, attached. (read hypos.)

A director of a non-profit organization may be personally liable for the entity’s
failure to make payroll tax payments. Id.

Some samples of Louisiana laws providing liability protection to officers and
directors of certain types of non-profit entities are attached.

Committee work: some board committee positions (audit, finance, executive
compensation) may be higher risk than other kinds of board positions, in terms of
professional liability. The Sarbanes-Oxley Act “limited service on certain board
committees, such as audit and governance committees, to individuals with no
financial ties to the company.” Article, “Board to Pieces,” supra.

There’s a difference between serving on an entity’s board of directors and
serving on an “advisory board.” The latter has fewer risks but is not totally risk-
free.



ATTACHMENTS:
ABA Formal Opinion 98-401, “Lawyer Serving as Director of Client Corporation.”
Appendix A, example of exemption in lawyer professional liability policy

Article, “An lllinois Not-For-Profit Directors’ Compliance Checklist,” William E.
Westerbeke, Vol. 94, Sept. 2006, lllinois Bar Journal.

Article, “Attorneys Serving on Nonprofit Boards of Directors Face Ethical Balancing
Acts,” Melissa Longamore, Newsletter of the ABA Section of Litigation, Pro Bono
& Public Interest,
http://apps.americanbar.org/litigation/committees/probono/articles/summer2012-0
612-attorneys-serving.html

Article, "Avoiding Liability as a Nonprofit Director," April 2005 CBA Record, Chicago Bar
Association.

Louisiana Rule of Professional Conduct 1.7, and portions of Comment 35 to the ABA
Model Rule of Professional Conduct 1.7>

Louisiana Rule of Professional Conduct 1.13.
Memo re Service of Board of Directors & Summary

Proposed Resolution of Lawyer Director, by Elizabeth A. Alston

?Louisiana’s rule 1.7 adopts the provisions of Model Rule 1.7.
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